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STATE OF NEW YORK

COUNTY COURT COUNTY OF SARATOGA

THE PEOPLE OF THE STATE OF NEW YORK

against DECISION AND ORDER
KATHERINE SEEBER : Indictment M 083-2000
Defendant f Indictment M 160-2000V
SCARANO, J.

Two separate indictments were filed against the defendant in 2000. The first charged her
with three counts of Murder in the Second L egree under alternative theories, PL §125.25 (1), (2),
(3). The second charged her with Burglary in the Second Degree, PL §140.25, together with

misdemeanor charges.

On January 19, 2001, pursuant to a nzgotiated plea and sentence agreement, the defendant
entered a plea of guilty to Murder in the Sechnd Degree, PL §125.25(3), felony murder, in
satisfaction of the first Indictment, and she entered a plea of guilty to Burglary in the Third
Degree, PL §140.20, in satisfaction of the setond Indictment. The agreement called for a
sentence of 20 years to life on the felony muder and a concurrent 2 to 6 years indeterminate on
the burglary. She also agreed to cooperate viith the prosecution against Jeffrecy Hampshire, the
co-defendant in the murder charge. A short lime thereafier, the trial of the co-defendant took
place. The defendant (Seeber) testified at thit trial on behalf of the prosecution and Mr.
Hampshire was found not guilty by jury vercict. Subsequently, defendant made a motion to
withdraw her plea of guilty. The motion wa: denied and the defendant was sentenced on April 3,

2001, in accordance with the plea and senterice agreement.

The murder charge arose out of the d‘;l:at.h of the step-great grandmother of the defendant.
The prosecution alleged that the defendant and Hampshire acted in concert in causing the
strangulation death of the victim, in the victiin’s home, during the course of the theft of her

jewelry.

Defendant now moves, pursuant to C°L §440,10 for an order vacating the plea entered on
January 19, 2001, and the sentence imposed in this Court on April 3, 2001, convicting the
defendant of Murder in the Second Degree ar'd Burglary in the Third Degree. In her motion, the
defendant asserts that newly discovered evidénce indicates that the defendant’s plea was
procured in reliance upon an item of evidencg:, a New York State Police forensic evidence report,

which has since been discredited.

A hearing on this motion was conducliied before me on March 17, 2011, May 5, 2011 and
May 20, 2011. At the hearing, this Court hea''d testimony from the defendant’s original defense
counsel, Saratoga County Public Defender Jonn H. Ciulla Jr., Jeffrey J. Lynn, the Crime
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T.aboratory Quality Assurance Administrator at the Ohio Bureau of Criminal Identification and
Investigation, Julie A. Pizziketti, Assistanléz Director of Biological Science at the New York State
Police Forensic Center, and Peter R. DeFcrest, Ph.D., forensic scientist and retired Professor of
Forensic Science at John Jay College in Niew York City, 1 give full credence to all of the

witnesses who testified at this hearing,

FINI'INGS OF FACT

After the defendant’s arrest by poli!.:e authorities, she gave statements, both oral and
written, admitting that she and Hampshire 1ad gone to the victim’s home, and that the victim’s
jewelry was stolen and that after the death of the victim, she acted in concert with Hampshire in
disposing of the victim’s body. However, ihe insisted then, as she does now, that she was not in
the victim’s house when the initial assault on the victim occurred, including the duct taping of

the victim’s mouth,

Defense counscl and his assistants liad extensive meetings with the defendant subsequent
to her armrest and before her plea. It was the belief of defense counsel that the prosecution would
be hard pressed to obtain a conviction of in'entional murder against her but that the defendant
was vulnerable on the charge of felony mur%ier. Defense counsel further believed that if a
credible defense could be presented on the iclony murder charge, it might be in the defendant’s
best interests to proceed to trial. Critical to the establishment of the felony murder defense would
be the ability of the defense to prove that thi: defendant was not in the house when the victim was

initially assaulted.

During the discovery process, the Pesple disclosed to the defense a report from a New
York State Police forensic scientist that ider:tical fibers from the duct tape around the victim’s
mouth were found on the gloves that the defi:ndant was wearing during the encounter. When the
defendant was told about the existence of this evidence, she continued to insist that she was
outside the house when the victim’s mouth was duet taped and that she had never handled the
duct tape. Defense counsel explaincd to her that if she went to trial, this evidence would be
presented to the jury and its effect would likely be devastating. Ultimately, defendant and
defense counsel agreed that she should enter a plea of guilty to felony murder in exchange for a
sentence of 20 years to life rather than the 25 years to life maximum, with an agreement that she
would testify against Hampshire. The existelice of the forensic report appears to have been the
deciding factor in the decision to plead guilty rather than go to trial. During the plea, the
defendant’s plea allocution was complicated by the defendant’s insistence that she was not in the
house when the victim was initially assaulted and it does appear that one of the major factors
leading to Hampshire’s acquittal was the disc'editing of the defendant’s trial testimony by
Hampshire’s defcnse counsel, when the defendant continued to insist that she had not touched
the duct tape even after being confronted witk: the forensic report. The forensic report in question
was authored by New York State Police Forerisic Scientist Garry Veeder.

0
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In 2008, the New York State Police Forensic Investigation Center underwent a routine
reaccreditation audit by the American Socicty of Crime Laboratory Directors/Laboratory
Accreditation Board (ASCLD/LAB). Durir g that audit, ASCLD/LAB discovered anomalous
results in a proficiency test of fiber analyses completed by Veeder. The Board’s assessor
interviewed Veeder and that interview raised serious questions regarding Veeder's competence
and it created a perception that his work waj; fundamentally deficient.

The Forensic Center then commencd an internal investigation which included a series of
interviews with Veeder. Veeder’s answers !o multiple questions asked of him created further
doubts as to his competence. On May 7, 2008 while the intcrnal investigation was continuing,
Veeder submittced notice that he would retir: from State service on May 30, 2008. On May 21,
2008, Veeder was requested to appear for aitother intervicw. Veeder declined, stating that he
would seek the advice of his attorney. On May 23, 2008, Veeder committed suicide.

The Commission on Forensic Scienc.fc and the New York State Police eventually referred
the matter to the Office of the New York Stiite Inspector General. The Inspector General then
launched a full blown investigation which ¢; dmmated in the issuance of a 114 page report in

December of 2009.

The People assert in their post-hearir g memorandum that despite all of the contentions
and allegations submitted by the defense in tupport of this motion, there is absolutely no proof
whatsoever that any of the findings or concliisions reported by analyst Veeder were wrong,
misleading or fabricated and that, in fact, th¢ independent review conducted on behalf of the

defense actually sustained Veeder’s findings:

The facts are as follows:

The report concluded with eighteen i‘i’ndings related to “Garry Veeder and The Forensic
Investigation Center.” Among those finding)s, the Inspector General found that Garry Veeder had
violated laboratory protacol; that he had falsily created the appearance on proficiency tests and
casework that he had actually conducted a certain test: that he utilized instruments and methods
not authorized by State Police policy; that he failed to maintain appropriate records regarding
these unapproved instruments; and

Although failure to conduct a determination of relative refractive index alone
most likely should not directly affect the results of a fiber analysis, compounded
with Veeder’s lack of ability to explain or sufficiently demonstrate other
techniques, concerns are raised regarc'mg all of Veeder’s fiber examination

results,

After the issuance of the Inspector Genera] s Report, the New York State Police entered
into an agreement with the Ohio Bureau of C/iminal Identification and Investigation for that
Bureau to examine, for overall quality, a largt number of files involving Mr. Veeder’s work. The






